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SUMMARY OF REBUTTAL 

Gardner W. Walkup Jr. has submitted a report in this case in which he contends that non- 
operating owners1 of deepwater leases should be "active participants" in certain deepwater 
activities, particularly those involving well design. He recommends that the Court impose a civil 
penalty on Anadarko, a non-operating working interest owner (NO-WIO) of the deepwater 
Macondo Prospect lease, because a decision not to impose a penalty might discourage other NO- 
WIOs from being active participants. That is, Walkup argues that civil penalties will reinforce 
purported industry norms and, in turn, will lead to a higher degree of safety in deepwater 
activities. 

Walkup misstates the industry practice on which his conclusions rest, and his conclusions about 
the impact of civil penalties on safety are incomplete and flawed. 

First and foremost, Walkup downplays the well-recognized and accepted difference between 
exploratory operations and development operations--a distinction drawn by the very sources he 
relies upon. Those sources confirm that NO-WIOs do not normally actively participate in 
exploratory wells (like the Macondo Well) and that their participation in drilling decisions during 
later stages of deepwater activities is limited even though Integrated Project Teams are common 
in these later stages. 

Walkup’ s sources also recognize and accept that NO-WIOs have limited, or no, control over 
deepwater activities. The foreign legal requirements he cites (Norwegian and UK regulations) 
do not impose heightened obligations on NO-WIOs, but impose compliance obligations on the 
operating entities that actually exercise control over deepwater activities. And one of Walkup’s 
sources (Sharma) ably demonstrates that a NO-WIO’s lack of control is a net benefit to the 
industry--the value of deepwater activities increases because operational control of deepwater 
operations is separate from the financial interests of the leaseholders. 

Greater involvement by NO-WIOs would not be beneficial because most decisions with high 
safety risks are operating decisions that NO-WIOs cannot control. I agree with Walkup that NO- 
WIOs typically have no or very little ability to influence operating decisions, and that NO-WIOs 
sometimes have ability to influence design decisions. However, Walkup’s line between 
operating decisions and design decisions is not valid or supported. In fact, most decisions that 
can lead to a loss of well control are operating decisions, not design decisions. 

Accordingly, if we accept Walkup’s premise that civil penalties should take into account industry 
practice, we reject his conclusion that a penalty should be imposed on Anadarko. The Macondo 
blowout happened during exploratory operations. According to this Court, it did not result from 
design decisions normally included in a well plan presented to the NO-WIO, but from operating 
decisions; indeed, Anadarko did not become a NO-WIO until after the well plan had been 
completed and design decisions had been made and approved by the federal regulators. The 
Government’s own conduct refutes Walkup’s opinion: after the Macondo blowout, federal 
regulators revisited the regulations governing deepwater activities and notices to lessees 

AS I noted in my initial report, I use the term Non-Operating Working Interest Owner (NO-WIO) because 
that is the term used throughout the oil and gas industry. Other terms used throughout this report are also used as is 
common in the industry, and not necessarily how such terms may be legally defined. 
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providing guidance on those regulations, and none of the new or recommended changes place 
obligations specifically on NO-WlOs, let alone mandate their "active participation." Walkup’ s 
mistakes and his failure to account for all of these facts are fatal to his opinion. 

WALKUP IGNORES THE CRITICAL DIFFERENCE BETWEEN THE 
EXPLORATORY AND DEVELOPMENT STAGES OF DEEPWATER 
DRILLING 

In his assessment of industry practices, Walkup either ignores or downplays the distinction 
between the exploration stage (i.e., the phase during which the Macondo well blew out) and the 
development stage of deepwater activities. The distinction is familiar throughout the industry 
and addressed by the very sources he cites. 

A. Creation Of The Model Deepwater OA 

Walkup contends that active participation by NO-WIOs is built into the model form operating 
agreement for deepwater activities.2 He quotes a 1999 paper by Moore and Yeates to explain 
why the American Association of Professional Landmen (AAPL) developed a separate model 
operating agreement (OA) for deepwater activities.3 That quote, however, focuses on 
"developing [i.e., the production stage of] a deepwater discovery." There is no discussion of a 
need for NO-WlOs to actively participate in the planning or execution of exploration wells. 

Moore and Yeates were talking about the desire of NO-WIOs to participate in the planning 
stages that take place after the exploratory phase, i.e., after a discovery has been made.4 At 

"A common thread to many of these changes to the deepwater model form JOA has been the need to codify 
the increased active participation of non-operating parties because of the unique challenges of deepwater." Walkup 
at 19. 

"What makes the Model DWOA [deep water operating agreement] different from other model forms? The 
geographical extent of deepwater prospects which makes lease-by-lease application unwieldy, if not impossible, and 
hence the application of the agreement on a Contract Area basis, the selection of not only a successor Operator but 
also a substitute Operator, the "removal of Operator" clauses, approvals and notices, the frontier nature of deepwater 
exploration hence the extreme value of the information derived from geological and geophysical operations in 
deepwater and the lack of infrastructure therein, Appraisal Operations, the staggering Costs of developing a 
deepwater discovery and because of those high Costs, the desire of Non-Operators to participate in the development 
process more significantly than most shelf Non- Operators, the cycle time required for preparations for 
development, and the steps involved in preparations for development. Those are the key items." Walkup at 19, 
quoting Bill Moore and Lanier Yeates, The Birth and Status of the Deepwater Offihore Model Form Operating 
Agreement, BP Amoco (Aug. 16, 1999) (emphasis added). 

The following quotes from the Moore paper indicate this intent: 
D.     Exploratory Operations 
Unlike most shelf operating agreements which divide activities and operations (and their associated non- 

consent penalties) into two distinct types, Exploratory Operations and Development Operations, the Model DWOA 
divides activities and operations into four main types: the Exploratory Operations (Article 10), Appraisal Operations 
(Article 11), activities and operations in preparation for Development Operations, i.e., the formation of the Project 
Team, the proposal and approval of the Development Plan and the Fabrication AFE (Article 12), and Development 
Operations (Article 13). 

In the Model DWOA, the first well drilled on the Contract Area (and any substitute well drilled for such 
well) and any subsequent operations conducted in the well bore of such well, except the attempted or successful 
completion of such well, are Exploratory Operations. All operations after such operations are conducted are 
Appraisal Operations or Development Operations. In other words, there is only one well bore (and any substitute for 
i0 in which Exploratory Operations may take place under the Model DWOA. 

4 
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that point, "[b]ecause the Costs of deepwater developments are astronomical, deepwater 
Non-Operators have demanded a more significant role in deepwater developments so that they 
can monitor and impact Costs, contribute know-how, observe the progress of the project 
first-hand and benefit from a transfer of technology.’’~ Under the model form OA, "[t]he chief 

means of insuring a Non-Operator’s participation in a deepwater development ... is the Proj ect 
Team.’’6 The Project Team "assist[s] the Operator in the generation of a Development Plan and 

the design, engineering, fabrication, transportation, installation and operation of the 
Development System.’’7 In short, the Moore and Yeates paper relied upon by Walkup does not 

suggest that NO-WIOs should actively participate in the exploratory phase of deepwater drilling. 

B. AAPL 810 

Walkup contends that AAPL 810 is where "non-operating party best practices are codified and 
documented," and that the 2007 revision of AAPL 810 supports his view of NO-WIOs’ active 
participation.8 But like Moore and Yeates, AAPL 810 only reflects NO-WIOs’ involvement in 

post-exploratory stages (i.e. production or development). 

AAPL 810 explicitly differentiates between four stages of activities: Exploratory Operations 
(Article 10); Appraisal Operations (Article 11); Development Phases (Article 12); and 
Development Operations (Article 13). The rights of operators and NO-WIOs are spelled out for 
each stage. The first discussion of a project team, and thus NO-WIO participation, is in the 
Development Phase (Article 12).9 And even then, the participation of NO-WIOs is limited to 

design, which (as discussed below) reinforces my view that NO-WIOs are not positioned to 
participate in operations.l° 

To be sure, nothing prohibits operators from inviting NO-WIOs to be active participants in the 
Exploration Stage. But this is not the norm. On the contrary, it is so abnormal that the idea of 
forming integrated teams before Appraisal or Development was not even discussed by Moore (as 

Moore at D-5 (emphasis added). 
5 Moore at D-7. 
6 Moore at D-7 - D-8 (emphasis added). 
7 Moore at D-8 (emphasis added). 
~ "The 2007 AAPL JOA Model Form (810) as finalized provides for significant participation by the non- 
operating parties." Walkup at 20. 
9      AAPL 810 uses the term "Feasibility Team" whereas Moore and Yeates used the term "Project Team". 

AAPL 810 defines "Feasibility Team" as "A group of employees, contractors, and/or consultants of the Participating 
Parties or their respective Affiliates that assists the Operator during the Feasibility Stage." AAPL 810 at §2.33 
(emphasis added). 
10      Walkup also refers to PowerPoint presentations of proposed changes to AAPL 810. Walkup at 20. Those 

changes have not yet been adopted. They remain only suggestions and do not remotely reflect past or present 
"industry best practices." That said, no material changes to obligations by NO-WIOs are proposed. As Walkup 
notes, a new Section 10.1.1 is proposed, which requires that operators call a Pre-Exploration AFE Meeting to 
discuss the proposed exploratory well. The proposed revision is clear to point out that the "Operator may change, 
modify or alter the preliminary scope of the contemplated new Exploratory Well subsequent to the meeting but prior 
to submission of the AFE associated therewith." Non-operators are not required to attend the meeting or approve 
the plan; nor is there a requirement that operators change the plan to accommodate non-operator requests. 
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a rationale for creating a separate deepwater model OA in 1999) or contemplated by the 2007 
version of AAPL 810 referred to by Walkup. 11 

C. Walkup’s Examples Of Industry Best Practices 

Walkup’s examples of best practices by deepwater participants also distinguish between 
exploration and production (or development) stages of a deepwater proj ect. 

Walkup contends that "Shell’s statements exemplify the industry best practice of active 

participation for a non-operating party in deepwater activities," and he references a 2002 OTC 
paper by Jeffris and Waters for support.12 Jeffris and Waters were not talking about the 

Exploration Stage of a project. Nothing in their paper implies that NO-WIOs should or do 
actively participate before Appraisal or Development activities. In this regard, Shell’s purported 
understanding is consistent with AAPL 810. 

Walkup also contends that Chevron desires active participation by NO-WIOs, and he quotes 
Herman’s 2006 OTC paper for support, which is a compendium of presentations from a panel 
discussion. In its presentation, Chevron clearly expressed the view that active participation by 
NO-WlOs comes after Exploration: 

All of our deepwater GOM projects, to date, have been executed through the use of an 
integrated proj ect team OPT). For company-operated proj ects, the use of IPTs has been 
quite valuable. Typically, we form the IPT during the concept-selection phase of a 
project, with the specific deliverable of the team being a development plan.~3 

Walkup also quotes two 2012 OTC papers that describe Anadarko’s participation in an 
integrated proj ect team OPT) that worked on the development phase activities for the Jubilee 
Unit in Ghana.~4 That IPT was formed after the Exploration wells had been drilled, with the 
limited purpose of undertaking the development phase activities.~ As a NO-WlO, Anadarko 
was "actively participating" in the project after a discovery had been made--and even then, the 
day-to-day drilling decisions for wells were handled by Tullow as the Unit Operator. The 

11 Nor is the idea contemplated in the proposed 2014 revisions to AAPL 810. 
12 Walkup at 8. 
13 A. Herman et. al., Changing Dynamics in Deepwater Ownership 4, OTC 17783 (2006). "Concept 
selection’’ in Chevron’s CHIP-DIP process may come before, during or after the Appraisal stage as defined by 

AAPL 810--bnt always after the Exploration stage 
14 Walkup at 9. 
15 Kosmos drilled the Mahogany-1 exploration well on the West Cape Three Points Block on the Jubilee Field 
in June, 2007. Independently Tullow drilled the Hyedua-1 exploration well on the adjacent Deep Water Tano Block 
on the Jubilee Field in August, 2007. After it had been ascertained that the two exploration wells were within the 
Jubilee Field, which extended across the boundaries of the two blocks, the Ghana National Petroleum Company 
(GNPC), on behalf of the Government of Ghana, in April 2008 officially required that the Jubilee Field be unitized 
and that only one Unit Development Plan be submitted for development of the Jubilee Unit Area. As a result, the 
working interest owners of both blocks and GNPC entered into a "Unitization and Unit Operating Agreement" 
(UUOA) in July 2009. Under the UUOA, Tullow was named as the Unit Operator. Kosmos was named as IPT 
Technical Operator, a position which terminated at the conclusion of the development phase. 

Anadarko had an initial 23.5% Unit Interest and contributed approximately one dozen personnel to the IPT. 
The Jubilee Unit Phase 1 gross project costs were approximately $3.2 B not including the cost of the FPSO (floating 
production, storage and offloading vessel). 

TREX-280097.0006 



ongoing drilling operations were performed by Tullow without Anadarko’s participation other 
than the approval of the AFEs as described under AAPL 810. 

II. NO-WIOS HAVE LIMITED OR NO CONTROL OVER DEEPWATER 
OPERATIONS 

Walkup glosses over another key point in the sources he relies upon--NO-WlOs have limited, or 
no, control. The operator retains ultimate decision-making authority. The idea that NO-WlOs 
have limited or no ability to impact operating decisions is consistent with AAPL 810.16 As 
explained below, it also is built into the Norwegian and UK regulations Walkup cites. NO- 
WlOs’ lack of control is, in fact, a principal reason why they are invited to participate in 
deepwater activities by operators, as Walkup’s own sources indicate. 

Ao The Regulatory Schemes In Norway And The UK Do Not Require NO-WIOs 
To Participate In All HSE Activities 

Walkup contends that "[i]t is generally accepted that the cooperation between regulators and 
industry participants in the North Sea has significantly improved the safety culture. Many other 
global jurisdictions are emulating these types of practices.’’17 He then discusses specific 
practices in Norway and the UK, and asserts those practices support his view that those nations 
mandate active participation by NO-WlOs. He is incorrect. In fact, Norway and the UK accept 
that NO-WlOs have little to no control over deepwater activities. 

1. "See to it" in Norway 

Walkup contends that in Norway "the licensee (non-operating party) has to be actively engaged 
in all HSE activities. A plea that these HSE activities are the sole role of the operator is against 
the regulations and the operating culture."18 This is incorrect. The Laws, Rules and Regulations 

of Norway hold the operator responsible for HSE activities. The licensee has a "see to it" duty 
which requires oversight--but not active participation. 

16 
§ 5.1 Exclusive Right to Operate 
Except as otherwise provided, the Operator has the exclusive right and duty to conduct (or cause to be 

conducted) all activities or operations under this Agreement. In performing services under this Agreement for 

the Non-Operating Parties, the Operator is an independent contractor, not subject to the control or direction 

of Non-Operating Parties, except as provided in Article 8.2 (Voting and Election Procedures’) or Article 8.5 

(Approved by Unanimous Agreement). The Operator is not the agent or fiduciary of the Non-Operating Parties. 

With the exception of any Feasibility Team or Project Team formed under this Agreement, the Operator 

shall select and determine the number of employees, Affiliates, contractors, and/or consultants used in 

conducting activities or operations under this Agreement and the hours of labor and the compensation for 

those employees, Affiliates, contractors, and/or consultants. All of those employees, Affiliates, contractors, 

and/or consultants shall be the employees, Affiliates, contractors, and/or consultants of the Operator. The Operator 

shall contract for and employ any drilling rigs, tools, machinery, equipment, materials, supplies, and personnel 

reasonably necessary for the Operator to conduct the activities or operations provided for in this Agreement; 

however, if a substitute Operator is designated to drill a well, the substitute Operator may utilize a rig, which it owns 

or has under contract, for the drilling of that well. (Emphasis added.) 
17 Walkup at 22. 
1~ Walkup at 21. 
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Under Norway’s Petroleum Act19 (last amended June 2011), licensees must appoint an operator 
who is approved by the Government. The operator does not have to be a licensee, and all the 
obligations of the licensee (except liabilities associated with abandonment (Section 5.4 of the 
Act)) are the primary responsibility of the operator (Section 3.7 of the Act). The operator, 
whether a licensee or not, is responsible for pollution damage regardless of fault. If the operator 
defaults on this obligation, the unpaid portion of the obligation falls back on licensees (Section 
7.3 of the Act). 

To understand the "see to it" obligation, one must refer to the Petroleum Safety Authority’s 

REGULATIONS RELATING TO HEALTH, SAFETY AND THE ENVIRONMENT IN THE 
PETROLEUM ACTIVITIES AND AT CERTAIN ONSHORE FACILITIES ("the Regulations") 
(last amended May 2013). Section 6 defines the operator of an offshore installation subject to 
the Petroleum Act as the "responsible party." Section 7 provides that "[t]he responsible party 
shall ensure compliance with requirements stipulated in the health, safety and environment 
legislation," and that "[t]he operator shall see to it that everyone who carries out work on its 
behalf, either personally, through employees, contractors or subcontractors, complies with 
requirements stipulated in the health, safety and environment legislation." 

Norway’s Petroleum Safety Authority issues Guidelines that interpret the Regulations.2° These 
Guidelines state clearly that "Licensees that are not operators, are thus not included in the 
term responsible party in these regulations with supplementary regulations .... Several 
parties can thus be responsible at the same time, but the individual’s responsibility will be limited 

to those tasks that fall under the individual’s area of responsibility. This means those tasks where 
the individual has control and instruction authority .... A participant can hardly be held 
responsible for breaches of regulatory requirements if the individual does not have 
practical control or instruction possibilities as regards the obligations in question.’’21 

Against that backdrop, the "see to it" obligation is limited. The Guidelines explain: 

The term see to it has been used as it is used in Section 10-6 of the Petroleum Act to 
describe the licensee’s and the operator’s special duty to follow up. The term see to it is 
used to clarify that it is primarily the individual player’s duty to comply with the 
regulations. To see to it entails a duty, through establishment of management systems 
and through audits, to follow up that the participants in the activities comply with 
requirements stipulated in and in pursuance of the Act. The responsibility to see to it that 
the regulations are complied with, will thus be a general and overall duty to follow up 
while carrying out the activities.:: 

Accordingly, the primary responsibility for HSE and pollution in Norway is with the operator 
who exercises control--not the licensees, as Walkup implies. The "see to it" duty is to assure 
the licensee proposes a qualified operator and periodically audits to assure the operator has an 
appropriate safety management system in place and is using it correctly. There is n._~o obligation 

19 Available at http://www.npd.no/en/Regulations/Acts/Petroleum-activities-act/ 
2o Available at http://www.psa.no/framework/category408.html 
21 Re Section 7 Responsibilities Pursuant to these Regulations. Available at 
http://www.psa.no/framework/category408.html#_Toc377978575 
22      ]d. 
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in Norway that licensees review or approve design or operational decisions of the operator or be 
more actively engaged in the operations. Indeed, I know from personal conversations with PSA 
personnel and others who are very familiar with Norway’s Petroleum Act and PSA’s regulations 
that Norway believes that, to assure the best HSE outcomes, there must be one ultimate work 

authority, who is held accountable. 

2. "Safety Case" in the UK 

Referring to the UK’s "safety case" regulations, Walkup contends that the UK requires non- 
operating licensees to monitor the operator’s activities. He is incorrect. 

The obligations of operator and licensee in the UK are described in "A Guide to the Offshore 
Installations (Safety Case) Regulations 2005 .,23 The entity with the primary obligation for 

establishing and maintaining a Safety Case is the "duty holder." The "duty holder" is defined in 
Regulation 2 as "(a) in relation to a production installation, the operator; and (b) in relation to a 
non-production installation, the owner." (A MODU like the Deepwater Horizon is considered a 
non-production installation, so Transocean would be considered the duty holder in this case.) 

In UK regulations, the "well operator" is also a potential duty holder. The "well operator" is 
defined in Regulation 2, for a well or a proposed well, as "a) the person appointed by the licensee 
for that well or proposed well to execute the function of organising and supervising the drilling 
of that well and all operations to be carried out by means of that well; or b) where no such person 
has been appointed, the licensee." 

Regulation 2 and its guidance further explain that non-operating licensees who do not exercise 
control are not responsible. The "owner" of a non-production installation is "the person who 
controls the operation." The guidance says the same thing: "The owner is the person who 
contracts with the field operator (above) to use the installation for oil- and gas-related activity 
and is in operational control of that activity.’’24 Critically, the UK recognizes that "[t]his may not 

be the owner in the ordinary financial sense.’’~5 In fact, when an "operator exercises so much 
control as to take over operational control of the installation the operator will become the owner 
for the purposes of these Regulations and of other offshore health and safety law.’’~6 

In the UK, the duties of the non-operating licensees are minimal, not unlike the "see to it" duties 

of licensees in Norway. Regulation 5 lists those duties. "The licensee shall (a) ensure that any 
operator appointed by him is capable of satisfactorily carrying out his functions and discharging 
his duties under the relevant statutory provisions; and (b) take all reasonable steps to ensure that 
any operator appointed by him carries out his functions and discharges his duties under the 
relevant statutory provisions." Once a non-operating licensee appoints a qualified operator, little 
else may need to be done. As the Guidance explains "[i]f the appointee is self-reliant, adequately 
resourced and has a good track record in operating an installation, a light touch will be 
appropriate.’’~v In this case, Anadarko aligned itself with a designated operator that had 

23 

24 

25 

26 

27 

Available at http://www.hse.gov.uk/pubns/priced/130.pdf ("Guidance"). 
Guidance at ¶75. 
Id. 
Id. at ¶76. 
Id. at ¶123. 
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substantial deepwater technical experience, had knowledge of the area where the exploration 
well was being drilled, and had been commended for its safety performance by the MMS. 

B. Walkup’s Reliance On Sharma Is Misplaced 

Walkup offers several reasons why j oint ventures (JVs) between operators and NO-WlOs may 
be formed. He purports to draw these reasons from a 2008 paper by Arun Sharma: 

The JV is a particularly important learning tool for non-operators; the knowledge 
necessary for a non-operator to eventually become an effective operator is highly tacit 
and integrated with the operator’s organizational structure or internal practices (Dosi, 
1988). Thus, operators enter into a JV to hone existing skills (exploitation), while non- 
operators are in a JV to expand their skills.28 

Read as a whole, Sharma’ s paper supports my view that NO-WlOs have limited to no control 
over deepwater activities and that operators have ultimate control. Sharma performed a 
statistical analysis on deepwater projects to evaluate the effect of partner ownership and 
experience on Net Present Value (NPV). According to Sharma, some operators believed that 
including NO-WlOs might have a benefit in reducing portfolio risk but, at the same time, slow 
down decision making, cause project delays, and destroy NPV. He concluded that NO-WlOs do 
not negatively impact proj ect schedule or NPV because--importantly--they exercise no 
control: 

"In the case of an oil and gas partnership, the terms of the JOA normally distribute 
petroleum production (i.e., profits) among equity owners according to their equity share. 
Operating costs are similarly distributed. But daily operational control is given to a 
single equity holder (the operator), while remaining equity owner partners (non- 
operators) have a less direct impact on operational decisions outside the contractual 
guidelines of the JOA. Thus, in practice, the operator has significantly more residual 
rights of control than the non-operator(s), even though all the partners have equity 
ownership in the partnership. The JOA depicts an unusual case in which residual rights 
are decoupled from ownership. As long as the operator obeys the contractual standards 
of the JOA, it has the right to make daily operational decisions on its own terms. More 
important, the operator has the ability to propose, and frame, larger decisions that may 
require non-operator or governmental support and approval .,,29 

Sharma concludes: 

"... operators can be confident in diluting proj ect interest to reduce portfolio risk, without 
reducing project NPV due to perceived partner driven delays. From a non-operator’s 
perspective, JVs provide an invaluable learning environment and avenue to become a 

28      Arun K. Sharma, "Will My Partners Slow Me Down ?" The Effect of Partner Ownership and Experience on 

Deepwater Project Execution Time 10-11, SPE 116077 (2008). 
29      ]d. at 3-4 (emphasis added). 

10 
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better operator. From a governmental perspective, it is in the best interest of all to 
encourage non-operator holdings in every Deepwater oil and gas development.’’3° 

As Professor Sunding has explained, imposing civil penalties on NO-WlOs will drive up their 
risk and incentivize them to exert control over deepwater activities. That outcome would be 
contrary to Sharma’s conclusions. By forcing the re-coupling of financial ownership and 
control, NPV would decrease. IfNPV decreases, both operators and NO-WlOs might conclude 
that NO-WlOs should not participate in deepwater proj ects, thus reducing or even eliminating 
any benefits that NO-WlOs can in fact provide. 

III. WALKUP’S INSISTENCE THAT NO-WIOS PARTICIPATE IN DESIGN 
DECISIONS, AS OPPOSED TO OPERATIONAL DECISIONS, IS NOT 
SUPPORTED 

Walkup draws a distinction between "operating" decisions and "design" decisions. Although I 
agree that non-operators typically have no (or very little) ability to influence operating decisions, 
I do not agree with him that operating decisions are "usually limited to implementing design 
decisions." Operators regularly have to make decisions that designs do not specifically 
anticipate. For example, the decision to interpret a negative pressure test, or the decision to go 
ahead with temporary abandonment procedures, are operating decisions to which the non- 
operator has no, or a limited, ability to contribute. There is a wide range of similar operating 
decisions.31 

Walkup’s view of "design decisions" that non-operators can actively participate in is far too 
broad and includes activities that are actually operational. For example, he contends that 

"Design decisions include decisions like the casing design (e.g. long-string versus short-string), 
cementing program (e.g. foam cement versus conventional cement), cement integrity evaluation 
(e.g. prerequisites to run a cement bond log ("CBL")), and temporary abandonment procedures 
(e.g., fluid levels or negative pressure test design).’’32 

AAPL 810 (2007) and the proposed 2014 revisions do not list cementing program, cement 
integrity evaluation, or temporary abandonment procedures as part of the well plan.33 While 

30 Id. atll. 
31 For example: testing the BOPs before running them, periodic tests of BOPs, testing gas detectors on the rig, 
determining mud weights and chemistry, approving a cement design, determining how many centralizers to run, 
monitoring the pumping of the cement and overseeing the conversion of the floats, interpretation of the positive and 
negative cement tests, rtmning and interpreting cement bond logs, deciding when to offload mud from the rig, 
deciding to circulate Lost Control Materials so they can be discharged overboard, concentrating on the sheen test 
while displacing mud with seawater, monitoring flows and pressures in and out of the well, diverting a kick 
overboard rather than to the mud-gas separator, activating the blind shears and emergency disconnect, etc. 
32 Walkup at 10. 
33 The more detailed 2014 proposed revisions include the following revised description of a well plan: 

2.74 Well Plan 
A detailed written description accompanying a proposal to drill an Exploratory Well, Appraisal Well, or 

Development Well, or to conduct a Workover, Recompletion, well repair, or subsequent operation at Objective 
Depth, which must include, at a minimum but only to the extent applicable to the proposed operation: (a) the surface 
and target bottomhole locations of the operation; (b) the expected commencement date of the operation and the 
anticipated time necessary to conclude the operation; (c) the total vertical subsea depth to be drilled, along with the 
specified Objective Depth (and the target zones to be penetrated); (d) the proposed drilling and/or completion plan, 
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there is no restriction on discussing these items, industry best practices do not require that they 
be discussed. This is because, at the end of the day, they are operational decisions to be made on 
the rig. 

AAPL 810 (2007) and the 2014 proposed revisions also explain that the operator can make 
changes to the well plan during the Exploration Stage on its own accord (subject to government 
approvals).34 The one item on Walkup’s list that is legitimately part of the design stage-- 
casing--often is changed as the well is drilled. This change is made by the operator as part of its 
control over operational decisions. 

In accordance with AAPL 810 (2007) and the proposed 2014 revisions, the model OA restricts 
the right of NO-WlOs to influence changes in the well plan and any other operational decisions. 
NO-WlOs can refuse to approve AFEs (which may seriously impact their financial interests in 
the well) or submit an alternate AFE which must be approved by a majority of working interest 
owners (often, as in the case of Macondo, this is impossible as the operator holds a majority 
interest))~ The ultimate authority always remains with the operator. 

CONCLUSION 

Walkup’s report provides nothing inconsistent with (or that otherwise undermines) the opinions 
rendered in my first report)6 I still believe that the key to offshore safety is for operations to be 
performed within a culture of safety, and only the operator can establish and maintain that 
culture. NO-WlOs by contrast, lack the information and capacity to control or influence 
operational decisions. Making them responsible for offshore safety will not improve safety, but 
will create confusion, slow response time (particularly in the event of an emergency), and reduce 
safety overall. 

The public interest, therefore, is in having only one safety management system and holding the 
operator in charge of that system accountable. In keeping with those facts and principles, the 

inclusive of casing and/or liner sizes, anticipated days versus depth graph, estimated depth settings, pore pressure 
frac gradient curve, estimated mud weights, temperature profile, listing of wells used for pore pressure prediction 
and well trajectory and directional drilling details; (e) details of all coring, logging, and other evaluation operations 
to be conducted; and (f) information about the type of drilling rig to be used, including day rates, water depth rating, 
and any other drilling rig related capabilities relevant to the proposed operation. 

See proposed revisions to Section 10.1.3 Automatic Revision of the Well Plan: 
Prior to or during the drilling of an Exploratory Well, the Well Plan may be revised by the Operator as is 

necessary for it to employ prudent oilfield practices to conduct safe operations, or as directed, required, mandated 
and/or advised by the DOI or any other governmental authority having jurisdiction over such operations and those 
revisions will not require the approval of the Participating Parties as long as the Operator’s revisions carry out the 
scope and intent of the approved Well Plan and AFE, except as provided in Article 6.2.2 (SupplementalAFEs). 
Moreover, and notwithstanding anything to the contrary in Article 10.1.2 (Revision of Well Plan), any such 
automatic revisions made by the Operator prescribed in this Article 10.1.3 prior to the commencement of drilling 
operations shall not be considered a major revision. 
35      Even Walkup acknowledged this limitation in his report, noting that "[t]he ultimate decision will depend on 

how the majority votes .... " Walkup at 12. 
I reserve the right to amend or supplement this report should additional facts come to light. 
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Government historically has held only the operators of offshore oil and gas operations 
responsible for meeting the requirements of regulations. 

If this Court accepts Walkup’s premise that penalties should reinforce industry practice, then it 
should rej ect Walkup’s conclusion that imposing civil penalties on Anadarko is warranted. At 
the time of the Macondo blowout, the Macondo lease was still in the Exploration Stage--the 
stage when, it is commonly accepted, NO-WlOs do not actively participate. Furthermore, 
according to this Court’s September 4, 2014 decision, the Macondo blowout was not caused by 
design decisions. And even if a design decision were implicated, it is important to remember 
that with the Macondo Prospect lease Anadarko became a NO-WlO after the design had been 
completed and approved by federal regulators. Walkup’s opinions also do not account for the 
fact that NO-WlOs can and do freely transfer their interests at many different stages of 
deepwater drilling. 

If the Court were to accept Walkup’s position and ignore (i) the stage of the Macondo proj ect, 
(ii) a NO-WlO like Anadarko’s lack of control, and (iii) the difference between design and 
operating decisions, the same reasoning could be used (theoretically) to impose civil penalties on 
the federal regulators who oversaw and approved the Macondo exploratory activities. Their role 
was not materially different from Anadarko’ s. And their reaction to the Macondo incident is 
noteworthy. Far from faulting its own regulations or NO-WlOs in general, the regulators have 
introduced a host of new regulations and requirements for deepwater exploration and production 
since the Deepwater Horizon incident. Not a single regulation or requirement applies 
specifically to NO-WlOs, let alone requires their "active participation" in the design or operation 
of exploration wells. Nor have any of the host of government-supported post-incident 
investigations recommended requiring increased participation from NO-WlOs. The 
Government’s own post-Macondo reform efforts are strong evidence that Walkup’s assertions 
about industry practice and norms, and the need to ramp up those practices and norms, are ill- 
advised and poorly reasoned. 
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Kenneth E. Arnold, PE, NAE 
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Appendix: Reliance Materials 

All materials relied upon for the opinions I express in this Rebuttal Report are public or 
have been previously produced, with the exception of the following document: ANA-MDL3- 

0019492. 
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